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PREFACE 


Mr. Miyaoka needs no introduction to the readers of International 
Conciliation. Those who have read his important treatise on The 
Japanese Law of Nationality and The Rights of Foreigners in Land 
under the Laws of Japan, published, in January 1925, as International 
Conciliation document No. 206, will be glad to have this authoritative 
exposition of another phase of law in Japan. Mr. Mivyaoka is a 
member of the bar of Japan, an honorary member of the American 
Bar Association, and has won distinction as an international lawyer. 
His clear and sound statement of the treaty-making power of his 
own country is not only readable and interesting, but is a valuable 
document for permanent reference. International law is largely the 
result of the treaty-making powers of individual nations. To 
students of such national treaty-making powers the references at 
the end of this document will be found very valuable. 


NICHOLAS Murray BUTLER. 
New York, June I, 1926. 
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TREATY-MAKING POWER! 
UNDER THE CONSTITUTION OF JAPAN 


By 
TSUNEJIRO MIYAOKA 


Article 13 of the Constitution of Japan provides— 

The Emperor declares war, makes peace, and concludes 
treaties. 

In the Constitution of Japan, wherever the consent of the Imperial 
Diet is made a requisite condition for the exercise of the rights of 
sovereignty by the Emperer, it is expressly so stated. For example 
Article 5 of the Constitution provides— 

The Emperor exercises the legislative power with the consent 
of the Imperial Diet. 

Article 37 of the Constitution provides— 

Every law requires the consent of the Imperial Diet. 


Article 64 of the Constitution provides— 


The expenditure and revenue of the State require the consent 
} of the Imperial Diet by means of an annual! Budget. 


and Article 65 provides— 
The Budget shall be first laid before the House of Represen- 
tatives. 

The Emperor was and is the head of the State. He has inherited 
from his ancestors the rights of sovereignty. Generation after 
generation of the line of Emperors had exercised that right without 
the consent of the people, up to the time the Constitution took 
effect in 1890. In promulgating that Constitution the Emperor 
Meiji declared in his Oath that neither he nor his descendants 
should in future fail to wield the rights of sovereignty “in accordance 
with the provisions of the Constitution hereby granted.” 

This fundamental idea of the State organization of the Empire 
of Japan is defined in Article 4 of the Constitution itself in the 
following terms :— 


1A bibliography on the subject will be found at the end of this document. 
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Article 4.—The Emperor is the head of the Empire com- 
bining in himself the rights of the Sovereignty and exercises 
them according to the provisions of the present Constitution. 


It follows therefore that unless the Constitution provides that 
the Emperor shall first obtain the consent of the Diet before exercising 
his rights of sovereignty in a certain direction, the Emperor exercises 
the attributes of sovereignty in precisely the same manner as his 
ancestors had exercised them, that is to say as an absolute monarch, 

It would be necessary to write a thesis of considerable length if 
we were to enter into\an examination of what can be done by the 
Emperor without the tonsent of the Diet, and what act of the 
Emperor requires the consent of that body. Hence we will have to 
limit ourselves to an examination of the exercise of the treaty-making 
power: Nowhere is it stated in the Constituion of Japan that the 
Emperor exercises the treaty-making power with the consent of 
the Imperial Diet. We speak of the Imperial Prerogative in the 
sense of those attributes of sovereignty which the Emperor is free 
to exercise without the consent of the Imperial Diet, and the treaty- 
making power is reserved to the Crown as its prerogative. 

The Constitution of Japan in a sense divided the powers of sov- 
ereignty into three distinct categories. Some of those powers the 
Emperor may exercise without any restraint whatever. Some of 
them the Emperor has bound himself to exercise with the consent 
of the Diet, that is to say with the consent of the representatives 
of his people. The third category comprises those powers of sov- 
ereignty in the exercise of which the Emperor will not interfere. 
Article 57 of the Constitution provides that the judicature shall be 
exercised by the court of law according to law, in the name of the 
Emperor; and that the “organization of the courts of law shall be 
determined by law.’’ Thus the exercise of the function of the 
judiciary has been set aside from the administrative branch of the 
Government and placed out of the latter’s control. 

The law-making power including the power to enact laws imposing 
taxes is vested in the Diet and the Crown, for a law can only be 
enacted by the Emperor with the consent of the Diet. Similarly 
money-spending power is vested in the Emperor but he can only 
exercise that power with the consent of the Diet, for Article 64 of 
the Constitution provides that the expenditure and revenue of the 
state require the consent of the !mperial Diet by means of an annual 
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budget. With regard to the treaty-making power there is no such 
limitation in the Constitution of Japan. 

The Constitution of the United States is a constitution of enumer- 
ated powers. Those powers which had not been either expressly or 
by necessary inference granted to the Government of the United 
States of America by the peoples of the thirteen original states 
comprised in the Union were logically reserved to the individual 
sovereignties that formed the Federation. That constitutional 
principle is not changed by the increase of the number of States 
forming the Union from thirteen to forty-eight. 

The same principle of delegated powers applies in Japan, but the 
result is something like the reverse. The Emperor was an absolute 
sovereign before he promulgated and put into operation a written 
Constitution of Japan. 

Article 1 of the Constitution provides that— 

The Empire of Japan shall be reigned over and governed 
by a line of Emperors-unbroken for ages eternal. 





and Article 2 provides 
The Imperial Throne shall be succeeded to by Imperial male 
descendants, according to the provisions of the Imperial House 


Law. 

Therefore whoever has succeeded to the Imperial Throne of 
Japan in accordance with the provisions of the Imperial House Law 
embodies in himself the rights of sovereignty which may be exercised 
without any constitutional fetters or limitation so long as the Em- 
peror Meiji has not declared in the Constitution that the exercise 
of certain Imperial prerogative or powers of sovereignty shall require 
the consent of the Diet. Just as the sovereignty of the United States 
at its formation was all vested in the peoples of the original thirteen 
States, so the sovereignty of Japan before the written constitution 
came into force was exercisable by the Emperor alone. Therefore 
the question to be asked is not why may the Emperor exercise his 
treaty-making power without restraint; but we must ask what 
provision is there in the Constitution of Japan that makes it obliga- 
tory for the Emperor first to obtain the consent of his people before 
he makes or puts into effect a treaty with a foreign Power. 

You refer to the recent action of the Diet in refusing to vote the 
necessary appropriation to establish a Japanese Legation to the 
Vatican. That was simply a money matter. No treaty had been 
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concluded with the Vatican for the exchange of diplomatic missions 


between the Holy See and the Imperial Court of Tokyo. The 
executive branch of the Japanese Government intended and wished 
to establish a diplomatic mission to the Vatican, but the money 
needed was not forthcoming. 

The question of the treaty-making power in Japan is no doubt 
obscured in the eyes of American jurists because of the power which 
His Imperial Majesty’s Privy Council exercises in the matter of 
treaties and conventions with foreign States. 

Article 56 of the Constitution of Japan provides— 

The Privy Councillors shall, in accordance with the provisions 
for the organization of the Privy Council, deliberate upon 
important matters of State, when they have been consulted 
by the Emperor. 

In reading the text of this Article we will have to emphasize the 
words “‘in accordance with the provisions for the organization of 
the Privy Council.’’ Article 10 of the Constitution provides— 

The Emperor determines the organization of the different 
branches of the administration, and salaries of all civil and 
military officers, and appoints and dismisses the same. Ex- 
ceptions especially provided for in the present Constitution 
or in other laws, shall be in accordance with the respective 
provisions (bearing thereon). 

Thus the organization and function of Privy Council were deter- 
mined by the Imperial Ordinance No. 22 promulgated on April 
30th 1888, and that Imperial Ordinance has since been amended 
several times by subsequent Imperial Ordinances. 

Article 6 of that organization provides, among other things, that 
the treaties and engagements with foreign powers shall be deliberated 
upon when its advice is sought by the Crown and the findings and 
advice of that body shall be submitted by it to His Imperial Majesty. 
It is the power thus given to His Majesty’s Privy Council that places 
the Cabinet sometimes in a very embarrassing situation in the 
management of Japan’s foreign affairs. Some of the recent instances 
of the diplomatically awkward position in which the Japanese 
Government was placed because some of the Privy Councillors 
were dissatisfied, are still fresh in the memory of men who follow the 
public affairs of this country with keen interest. 

The gist of the legal argument to sustain the unfettered authority 
of the Emperor to make treaties is that the wording of Article 
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13 of the Constitution is absolute and unconditional. That Article 
follows the same kind of direct and unconditional phraseology as is 
used in Article 12 whicheprovides— 
The Emperor determines the organization and peace stand- 
ing of the Army and Navy. 
or that of Article 15 which provides— 
The Emperor confers titles of nobility, rank, orders and 
other marks of honor. 
or that of Article 16 which provides— 
The Emperor orders amnesty, pardon, commutation of 
punishments and rehabilitation. 

Just as the strength of the Army or the Navy cannot be increased 
without money voted by the Diet, so money-spending in the way 
of diplomacy such, for instance, as the establishment of a legation 
cannot be carried out unless appropriation made in the budget is 
approved by the Imperial Diet. The conclusion of treaties in itself, 
however, can be done without the interference of either House of 
the Imperial Diet. To take another example, the first paragraph of 
Article 14 of the Constitution provides that— 

The Emperor declares a state of siege. 


but the second paragraph of the same Article declares that— 
The conditions and effects of a state of siege shall be deter- 
mined by law. 

Hence the conditions and effects of a state of siege can only be 
determined by legislation which requires the consent of both Houses 
of the Imperial Diet; but putting the law of siege into force entailing 
suspension of civil liberties is a part of the Imperial prerogative. It 
is quite conceivable that some provision in a treaty which requires 
an expenditure of money cannot be put into operation without the 
necessary appropriation; but that fact does not alter the fundamental 
constitutional principle that the making of treaties with foreign 
powers is a part of the Imperial prerogative. Indeed express res- 
ervation was not necessary. What was not expressly or by necessary 
inference granted to his people by the Emperor Meiji in the 
Constitution promulgated by him must have remained in him and 
his Imperial successors, for he embodied in himself all the attributes 
of sovereignty that had been vested in his Imperial ancestors from 
pre-historic times. 
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DIFFERENCE BETWEEN THE AMERICAN AND THE ENGLISH 
SYSTEM IN THE CONDUCT OF FOREIGN AFFAIRS 


The Constitution of the United States *provides with regard to 
the powers of the President inter alia that— 

; He shall have Power, by and with the Advice and Con- 

sent of the Senate, to make Treaties, provided two-thirds of 

the Senators present concur; and he shall nominate, and by 

and with the Advice and Consent of the Senate, shall appoint 

Ambassadors, etc. 

In the practical administration the theory of the Constitution 
thus enunciated was so far modified that the conduct of foreign 
affairs came to be regarded primarily as the function of the Executive 
with the limitation that the Senate must concur in diplomatic 
appointments and in the ratification of treaties. Thus in the United 
States there is a division of power with regard to the conclusion of 
treaties. The function of negotiating with foreign Powers and of 
signing Treaties is left to the President of the United States, while 
the Senate is clothed with the prerogative of confirming executive 
action in foreign affairs and of approving Treaties. There is no more 
flagrant case of an extremely regretable situation created inter- 
nationally because of the dual system adopted under the Constitution 
of the United States, than what has happened after the Versailles 
Conference at which the President of the United States ex officio 
represented and acted in the name of his own country. In the course 
of five lectures which The Honorable James M. Beck, Solicitor- 
General of the United States delivered in the Hall of Gray’s Inn, 
London, in June and July, 1923, at the invitation and under the 
auspices of the University of London and of Gray’s Inn, he declared 
with regard to the administration of America’s foreign relations 
that— 


“Undoubtedly, France surrendered its right, then easily within 
its physical power, to insure its future peace by making the 
Rhine its boundary, and it only desisted from such demand 
upon the assurance of the President of the United States, as the 
representative of his country at Versailles, and the Prime Minis- 
ter of England, each of whom pledged support to France in case 
of a new attack by its eastern neighbor. Having lost its oppor- 
tunity for protection, it found that the representative of America 
was without any power to make any binding agreement, and this 
appeared to French publicists to be an impossible obstruction 
to international relations.” 
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In support of the wisdom of the adoption of this dual management 
of foreign affairs it is claimed by American publicists that because 
there is a fixed term of four years to the President’s tenure of office, he 
should not be entrusted with the immeasurable power of managing 
the foreign relations of his country, that the people of the United 
States have no means of disavowing the acts of the Executive in 
time to prevent the execution of a policy with which they are not 
in sympathy. So distinguished an authority as Mr. Beck declares 
that while the period of the tenure of the President's office is short, 
the World War itself showed that ‘‘the whole world could be over- 
turned within much less than the space of four years.’”’ In other 
words the President of the United States can in practice so handle 
foreign relations as to manoeuver or precipitate the nation into 
hostilities, but he cannot conclude a binding agreement with any 
other country, as Viscount Bryce so forcibly put it in his inaugural 
lecture under the Sir George Watson Foundation, which was delivered 
at the Mansion House, London, on June 27th, 1921. The truth is 
that the framers of the Constitution of the United States were 
opposed to vesting the treaty-making power in its entirety in the 
Executive for the reason that they did not like to create a national 
Government which was so strongly centralized as to be able to 
conduct foreign relations of the United States without the approval 
of the representatives of the sovereignties comprised in the Union. 
Indeed if any one of the thirty-nine delegates who adjourned to the 
City Tavern in Philadelphia, on September 17, 1787, for the final 
dinner at the close of the Constitutional Convention were to be 
resuscitated to life again as was suggested by Benjamin Franklin, any 
one of those men of great prophetic vision would be amazed at the 
degree of centralization which characterizes the administration of 
the United States. At the time the Constitution was adopted such 
fundamental question as the right of the individual States to secede 
from the Union was purposely left untouched. The question as to 
whether a State which had once acceded to the Union could be 
permitted to secede or not was not determined—and determined 
negatively until the most tragic civil war in history terminated in 
the victory of the Unionists against the Confederates. If the fortunes 
of the war had been otherwise, we would have had a Confederacy— 
(ein Staatenbund) of the United States instead of a Bundestaat that 
we see today, The signers of the original Constitution would not 
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have accepted the principle that the control of the foreign relations 
of the Government which they were creating were to be left in the 
hands of the Executive of that Government. In other words the 
Constitution of the United States imposed a limitation that a treaty 
to be binding must have the approval of two-thirds of the Senators 
present who represent the sovereignties of their respective States 
as Ministers Plenipotentiary or Delegates to a diplomatic conference. 
The idea of a Staatenbund as contradistinguished from a Bundestaat 
is clearly discernible in these provisions of the Constitution of the 
United States. When the Emperor Meiji promulgated the Con- 
stitution of the Empire of Japan in 1889, he deemed it desirable that 
the monarch who represented the unity of the sovereign power of 
the State in its relation with foreign Powers should reserve to himself 
the treaty-making power in its entirety. As what was not granted 
expressly or by necessary inference must be presumed to have been 
reserved in the States themselves in reading the Constitution of the 
United States, so the same rule of construction compels the inference 
that what was not expressly or by necessary inference granted to 
the Imperial Diet of Japan as the constitutional representative of 
the people, remained vested in the absolute monarch as part of his 
prerogative. That principle of construction leads to decentralization 
in the one case and to centralization in the other. The division of 
treaty-making power between the Executive and a branch of the 
Legislature adopted by the Constitution of the United States was 
a new departure from the accepted usage of European nations, and 
Japan had no reason to follow such a new departure. The so-called 
English system was thus adopted by Japan and the practice of 
calling for the deliberation and advice of the Privy Council before 
the Emperor ratifies a treaty does not split up the treaty-making 
power between the Executive and the Legislature. Each of the 
two Houses of the Imperial Diet has the prerogative to criticize the 
foreign policy of the Government just as much as any other political 
question, but that privilege does not confer on the Diet any part of 
the treaty-making power of the Empire. 
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